December 9, 2008

To: Daniel Huff, Senate Committee on the Judiciary
From: The Legal Project at the Middle East Forum

Re: Requested information on British contempt law

MEMORANDUM ON BRITISH CONTEMPT LAW

A) Under applicable UK law, contempt is available in cases where a judgment was issued, and penalties for contempt may include committal. RSC Order 45, Rule 5(1)(b)(iii); CCR Order 29(1)

B) Failure to comply with a court order is enough to give rise to liability for contempt without a showing of specific intent to do the same. Heatons Transport (St Helens) Ltd v. Transport and General Workers Union [1973] AC 15, [1972] 3 All ER 101 at 117 (HL)

C) Under UK Law, service may be effected on foreign individuals visiting the UK for even the briefest of visits. Colt Industries Inc v. Sarlic[1966] 1 WLR 440 (CA); Maharanee of Baroda v. Wildenstein [1972] 2 QB 283 (CA)

D) Enforcement of a UK judgment may be requested in any EU nation, in the form of a European Enforcement Order. Commission Regulation (EC) No 1869/2005


When a person who has been ordered by a Court to either do
 or abstain from doing
 a particular act refuses or neglects to perform or refrains from performing said act, a judge can issue a writ of sequestration against the person’s property
 or an order of committal.
 [See, also, CCR Order 29 Rule 1(1)] While the Civil Procedure Rules indicate that committal should be an option of last resort, it remains a potential penalty for non-compliance.

British case law further supports the view that failure to comply with a court order can give rise to liability for contempt without a showing of specific intent.
 The only requirement in this regard is that the non-complying person has been served with the judgment or order
 or, in some circumstances, that the person has simply been notified of the judgment or order, by telephone, fax, email or otherwise.

Setting aside for the moment the above provision that obviates the need for service of an order or judgment, British courts have consistently held that service may be made on foreign parties while visiting the United Kingdom, even on the briefest of visits.
 Moreover, a foreign corporation, such as a publisher, that conducts business within the jurisdiction of British courts, by, for example, maintaining a fixed location within the UK or by employing a UK-based agent with authority to enter into contracts on behalf of the corporation, can be held to be a ‘resident’ under British law and, thus, subject to the authority of British courts.
 

Accordingly, when a judgment or order has been issued against a publisher with sufficient business contacts in the United Kingdom, the publisher may also face penalties under the statutes cited above, as well as an order of sequestration against any director or officer of the corporation.
 

While this demonstrates how an American party, being either an individual author or a publishing corporation, who refuses to accept a British judgment may be penalized in the United Kingdom, based on minimal or even transitory contacts, the potential effects of a British judgment, default or otherwise, are more far-reaching still. 

On November 16, 2005, the European Commission released Commission Regulation (EC) No 1869/2005, which amended an earlier regulation
. This Regulation creates a mechanism throughout the European Union (EU) for the enforcement of uncontested claims brought in a member state. The aptly-named European Enforcement Orders effectively result in a wide-reaching web that allows for the enforcement of default judgments for pecuniary claims across the entire EU, excepting only Denmark.
 Once a judgment has been certified as a European Enforcement Order, it “...shall be recognised and enforced in the other Member States without the need for a declaration of enforceability and without any possibility of opposing its recognition.”
 

As the preceding demonstrates, the mere non-enforcement by US courts of foreign defamation judgments is insufficient by itself to ensure that American authors and publishers benefit in practice from the First Amendment. Default judgments against US-based parties by UK courts, for example, can give rise to liability for contempt of court, with penalties that may, as has been shown, include committal. Travel by such parties, moreover, including individual authors and directors or officers of publishing houses, to the entire EU is adversely affected by virtue of the fact that a European Enforcement Order can be issued anywhere in the EU
 demanding compliance with the financial aspect of the original court’s ruling,

In summary, while Congressional measures to block the recognition and enforcement of foreign defamation judgments domestically are essential, the “chilling effect” of foreign lawsuits effectively precludes the individual from traveling anywhere in the EU, for fear of being held liable for the same foreign judgments that United States courts refuse to recognize for failure to comply with the protections of the First Amendment. 

The essence of the American concept of free speech is that it is a fundamental natural right and that free and open discussion of important matters constitutes a powerful barrier against tyranny. When combined with potentially-adverse effects on US publishing corporations with considerable European business connections, the dangers of not responding to these predatory lawsuits by offensive legislation need scarcely be pointed out at length. To be blunt, a shield will stop an enemy from killing you, but it will not stop the enemy. Only a sword can accomplish that task. 
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