MEMORANDUM

To: Daniel Huff

From: Jeffrey Azarva

Date: June 4, 2010

Re: Canadian Human Rights Tribunal; Rules of Procedure; Ontario/B.C. Provincial Tribunals  

BACKGROUND

The Canadian Human Rights Commission (CHRC) oversees the administration of the Canadian Human Rights Act of 1977 (CHRA), including Section 13(1), a hate speech provision that proscribes the transmission of any matter, via the telephone or Internet, that is “likely to expose” an identifiable group to hatred or contempt on the basis of a prohibited ground of discrimination.  Canadian Human Rights Act, R.S.C., 1985, ch. H-6 (1977).  Acting as a gate-keeper, the CHRC receives, screens, and investigates complaints for alleged violations of the CHRA, but it does not adjudicate them; rather, it refers such complaints to the Canadian Human Rights Tribunal (CHRT), a quasi-judicial body that conducts proceedings to determine whether a party has engaged in discriminatory practices.  See CHRT, Jurisdiction under the CHRA, http://chrt-tcdp.gc.ca/NS/about-apropos/jurisdiction-competence-eng.asp. 
FEDERAL TRIBUNAL PROCEDURE 

The CHRT, which wields considerable coercive power, has been roundly criticized for its enforcement of Section 13(1).  Much of the criticism has centered on the CHRT’s Rules of Procedure, which opponents claim afford defendants inadequate procedural safeguards.  Indeed, detractors of the CHRT adjudicative process contend that such rules have encouraged predatory complaints that enable plaintiffs—many with political or racist agendas—to circumvent the court system and make end-runs around the constitution.  See e.g. Editorial, The Moon Report Gets It Right, Nat’l Post, Nov. 24, 2008.  Given its mandate, the CHRT does not dispute the characterization that its procedures are lenient.  See CHRC, Tribunal Hearings, http://www.chrc-ccdp.ca/pdf/tribunal_en.pdf.  Section 48.9(1) of the CHRA states that Tribunal proceedings shall be conducted as “informally and expeditiously” as the requirements of natural justice permit.  R.S.C., 1985, ch. H-6., § 48.9(1).  This lack of formality is thus reflected in the Tribunal’s rules.  For instance, the Tribunal can, either on its own initiative or at a party’s behest, “dispense with compliance with any Rule” where such derogation would promote the timely and efficient resolution of the complaint.  CHRT, R. Proc., 1(4).  Such rules also vest the CHRT with “the jurisdiction to decide any matter of procedure not provided for by these Rules.”  Id. at 1(6).  

Critics have expressed concern over other rules that appear to stack the deck in favor of plaintiffs.  For example, third parties can file complaints, despite no involvement in the alleged offenses.  Id. at 8(1).  There are no guarantees that defendants will face their accusers or see the evidence being used against them.  See e.g. Testimony of David Langtry, Dep. Chief Comm’r, CHRC, Proc. of the Subcomm. on Int’l Hum. Rts., Parliament of Can., June 16, 2009.  Indeed, evidentiary standards are lax and the burden of proof low; plaintiffs need only show that, on a balance of probabilities, an act of discriminatory hate speech occurred.  E.g. Special Rep. to Parliament: Freedom of Expression and Freedom from Hate in the Internet Age, CHRC, p. 33, June 2009.  Moreover, CHRT judges may receive and accept evidence that they “see fit”, irrespective of whether such evidence is or would be admissible in a court of law.  R.S.C., 1985, ch. H-6, s. 50(1)(3)(c). 
Despite these low evidentiary standards, defendants cannot plead truth or the lack of intent as an affirmative defense.  Richard Moon, Rep. to the Can. Hum. Rts. Comm. Concerning Sec. 13 of the Can. Hum. Rts. Act and Reg. of Hate Speech on the Internet, p. 35-36, October 2008.  Nor can defendants recover their legal expenses from plaintiffs when a claim is dismissed or is frivolous.  Special Rep. to Parliament, p. 22, June 2009.  The CHRT has justified this policy on two grounds—that parties are not required to retain legal counsel during Tribunal proceedings, and that any such provision awarding legal costs to defendants would dissuade “already vulnerable victims of discrimination from filing complaints.”  Id.  Finally, although the CHRA provides that the CHRC should work with provincial commissions and their corresponding tribunals “to foster common policies and practices” in cases of overlapping jurisdiction, plaintiffs are not, at present, precluded from “forum shopping” among those tribunals with more favorable laws.  Id. at 37.  
PROVINCIAL TRIBUNAL PROCEDURE: ONTARIO AND BRITISH COLUMBIA

Like the CHRT’s mandate at the federal level, the Human Rights Tribunal of Ontario (HRTO) is charged with adjudicating claims of discrimination under the Ontario Human Rights Code.  R.S.O. 1990, ch. H-19.  HRTO hearings are governed by the Statutory Powers Procedure Act and the Tribunal’s Rules of Procedure.  Id. at s. 42(1).  Similar to its federal counterpart, the HRTO’s Rules of Procedure are construed liberally, and permit the Tribunal to vary or waive the rules when it is deemed “fair, just, or expeditious” to do so.  HRTO, R. Proc. 5.2. 

While parties to an HRTO proceeding are not required to retain legal representation, id. at 1.14, only plaintiffs may avail themselves of the services provided by the government-funded Human Rights Legal Support Center, which furnishes substantive legal advice and assistance at the mediation and adjudicative stages.  R.S.O. 1990, ch. H-19, s. 45.12.  Thus, unlike defendants, plaintiffs bear no out-of-pocket expenses, despite the fact that the Ontario Human Rights Commission no longer shoulders the burden of investigating their claims.  Avvy Go, Provincial Law Abandons Victims of Discrimination, Toronto Star, Sept. 4, 2007.  With respect to the Tribunal’s transparency, HRTO hearings have the potential to be opaque; such proceedings are open to the public, “except when the Tribunal determines otherwise.”  HRTO, R. Proc. 3.10.  Regarding evidentiary standards, the HRTO may admit as evidence any oral testimony or document—regardless of their admissibility as such in a court of law—as long as they are relevant to the proceeding’s subject-matter.  R.S.O. 1990, c. S.22, s. 15(1).  Finally, in terms of claim preclusion, the HRTO may dismiss all or part of a complaint if it determines that another proceeding has appropriately dealt with the substance of that complaint.  HRTO, R. Proc. 22.1.  While this amended provision would appear to diminish a plaintiff’s ability to get two “bites at the apple”, it actually narrows the grounds on which the Tribunal can preclude a complaint; previously, complaints could be dismissed on the sole basis that they could have been adequately dealt with in another venue.  See Ontario Public Service Employees Union, Making Ontario’s Human Rights Commission Work (2006), http://www.opseu.org/ops/ministry/attorneygen/ontariohumanrightscommissionreport.pdf.

The British Columbia Human Rights Tribunal (BCHRT), the sole agency responsible for enforcement of the province’s Human Rights Code, has rules and practices of procedure that are similar, if not identical, to that of its Ontario counterpart.  For example, the BCHRT may also waive or vary its procedures if it deems such measures appropriate.  BCHRT, R. Prac. & Proc. 3(3).  Representation by legal counsel is not obligatory, and plaintiffs have access to the publicly-funded Human Rights Clinic, which provides them with information, advice, and free representation in Tribunal hearings.  See B.C. Human Rights Coalition, www.bchrcoalition.org.  However, the University of Victoria’s Law Center, which is primarily funded by the Law Foundation of British Columbia, maintains a similar clinic for defendants.  See The Law Center, http://www.thelawcentre.ca./human_rights_clinic. 

 Like the CHRT Rules of Procedure, third parties not involved in the alleged offense may nevertheless file complaints with the BHCRT.  BHCRT, R. Prac. & Proc. 10(5).  Though the BHCRT can award costs against another party, it can only do so if that party has engaged in improper conduct during a proceeding or has contravened a rule, order, decision, or direction of the Tribunal; no recovery is permitted for general abuse of the BCHRT process.  Id. at 31(1).  As for BHCRT hearings, they are typically held in person and are open to the public, “unless the Tribunal orders otherwise.”  Id. at 35(3).  Regarding the admission of evidence, standards are relaxed; like other tribunals, the BCHRT can admit evidence it considers “necessary and appropriate”, whether or not it would be admissible in a court of law.  Id. at 35(12)(b).  In addition, the BCHRT adopts the provisions of British Columbia’s Administrative Tribunals Act, which allows the Tribunal to receive evidence in confidence to the exclusion of one or more parties.  S.B.C. 2004, c.45, s. 42.  Finally, with respect to dismissal, the BCHRT can dismiss a case, among other reasons, if the complaint: 1) is frivolous, trivial, or vexatious, and gives rise to an abuse of process; 2) is made in bad faith; and 3) has been appropriately dealt with, in terms of substance, in another proceeding.  Id. at s. 31.           
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